
 

September 28, 2010
The City of Opelika Planning Commission held its regular monthly meeting September 28, 2010 in the Planning Commission Chambers, located at the Public Works Facility, 700 Fox Trail.  Certified letters were mailed to all adjacent property owners for related issues.

MEMBERS PRESENT:
Lewis Cherry, Ira Silberman, Keith Pridgen, Gary Fuller, 




Jesse Seroyer Jr. David Canon, Lucinda Cannon, 




Michael Hilyer
MEMBERS ABSENT:
Alfred Cook
STAFF PRESENT:

Gerald Kelley, Planning Director





Martin Ogren, Assistant Planning Director




Walter Dorsey, City Engineer




Alan Lee, Opelika Utilities Board





Brian Kriel, Opelika Light & Power





Guy Gunter, City Attorney

CALL TO ORDER:  Chairman Pridgen called the meeting to order at 3:00 p.m.
Chairman Pridgen welcomed our new member Mr. David Canon.  Mr. Canon will serve the remaining time of the late Dr. William B. Lazenby.
Chairman Pridgen asked for any changes or corrections to the August 24, 2010 minutes of the Planning Commission Meeting.
Mayor Fuller made a motion to accept the August 24, 2010 minutes as written.
Mr. Seroyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Cannon, Hilyer
Nays:  None
Abstention: Canon
A.
PLATS (preliminary and preliminary & final) – Public Hearing

1.
Wheeles Subdivision, 2 lots, Lee Road 391, Lanoice Wheeles, preliminary 
and final plat approval
Mr. Ogren reported the applicant is requesting preliminary and final approval for a 2 lot subdivision located on Lee Road 391 in the Planning Jurisdiction (PJ). The two lots meet the minimum 100 foot lot width and minimum 15,000 square foot lot size for lots in the PJ.

Planning Staff recommends preliminary and final plat approval.
Mr. Dorsey reported sanitary sewer service is not available to either developed lot in this two-lot subdivision, which is located outside the Opelika corporate limits on Lee Road 391.

The Engineering Department recommends preliminary and final plat approval, subject to the following:

1.
Relocate the front building setback on Lot 2 from the ‘pole’ segment to the ‘flag’ 
segment of the lot.
Mr. Lee reported water service is accessible to this subdivision by a water main in the right-of-way. of Old Columbus Road.
Mr. Kriel reported this subdivision is outside the Opelika Light and Power service territory.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.

Mr. Seroyer made a motion to grant preliminary and final plat approval with staff recommendation.

Mr. Hilyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

2.
Jordan Farms Subdivision, 4 lots, Lee Road 138, Hugh Jordan, preliminary 
and final plat approval

Mr. Ogren reported the applicant is requesting preliminary and final approval for a 4 lot subdivision located on Lee Road 138 in the Planning Jurisdiction (PJ). The four lots meet the minimum 100 foot lot width and minimum 15,000 square foot lot size for lots in the PJ.

Planning Staff recommends preliminary and final plat approval.
Mr. Dorsey reported sanitary sewer service is not available to any of the four lots in this subdivision, which is located outside the Opelika corporate limits on Lee Road 138.  Parcels 1 and 4 have been developed with residences and accessory structures, while Parcels 2 and 3 are undeveloped.  Portions of Parcels 2 and 3 are located within the 100-year flood zone.

The Engineering Department recommends preliminary and final plat approval, subject to the following:

1.
Revise the flood zone boundary to reflect the information shown on the newest 
FEMA maps.

2.
Revise the vicinity map to better indicate the county road designations.
Mr. Lee reported this subdivision is located in the Beauregard Water Authority’s service area.
Mr. Kriel reported this subdivision is outside the Opelika Light and Power service territory.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.

Ms. Cannon made a motion to grant preliminary and final plat approval with staff recommendation.

Mr. Silberman seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None
3.
Gilmer Subdivision, 4 lots, Lee Road 166, Charles Gilmer, et.al, preliminary 
and final plat approval

Mr. Ogren reported the applicant is requesting preliminary and final approval for a 4 lot subdivision located in the Planning Jurisdiction (PJ) on Lee Road 166. The four lots meet the minimum 100 foot lot width and minimum 15,000 square foot lot size for lots in the PJ. Parcel 1 is a flag lot. Planning staff recommends a 60 foot width for the pole section of the flag lot. The 60 foot width will allow a future street to be constructed to Parcel 1 and more lots subdivided from this 20 acre parcel.

Planning Staff recommends preliminary and final plat subject to the pole section of Parcel 1 increased to 60 feet.
Mr. Dorsey reported sanitary sewer service is not available to any of the four lots in this subdivision, which is located outside the Opelika corporate limits on Lee Roads 166 and 699.  Parcel 1 has public street access via Lee Road 699, while Parcels 2-4 have public street access via Lee Road 166.  Parcel 2 contains an existing residence and accessory structure, while the other three lots are undeveloped.

The Engineering Department recommends preliminary and final plat approval, subject to the following:

1.
Increase the width of the ‘pole’ portion of Parcel 1 from 30 to 60 feet to enable 
the future subdividing of the parcel.

2.
Indicate the front building line on the ‘flag’ portion of Parcel 1.
Mr. Lee reported this subdivision is located in the Beauregard Water Authority’s service area.
Mr. Kriel reported this subdivision is outside the Opelika Light and Power service territory.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.

Mr. Seroyer made a motion to grant preliminary and final plat approval with staff recommendation.

Mr. Silberman seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

4.
R.J. Riddle S/D, 1st Revision, 2 lots, Chewacla Road, Billy Jean Prescott, P/F approval, (Tabled at August 24th PC meeting) WITHDRAWN

B.
ADMINISTRATIVE PLAT - Ratify

5.
Wyndham Industrial Subdivision, 2 lots, Gateway Drive, Cleveland 
Brothers, Ratify

Mr. Ogren reported this plat is an administrative subdivision to establish a new southern property line for Lot 2-A at 1.20 acres.  The lot is directly behind the O-A News facility.  Cleveland Brothers own all adjacent properties except Media General who have signed off on the plat application.

Planning Staff recommends Planning Commission ratify the plat.
Mr. Dorsey reported no comments.
Mr. Lee reported water service is accessible to this subdivision by a water main in the right-of-way of Wyndham Industrial Drive.
Mr. Kriel reported this subdivision is in the Opelika Light and Power service territory. If underground electric utilities are requested, the developer will be responsible for paying the estimated difference between overhead and underground service.
Mr. Silberman made a motion to ratify.
Mr. Seroyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

C.
CONDITIONAL USE APPROVAL

6.
Toby Hughes, 2803 Lafayette Pkwy, C-3, GC-2, Contractor’s Office with 
Equipment Yard

Mr. Ogren reported the applicant is requesting conditional use approval for a landscape contractors business on Lafayette Parkway.  A 1,100 square foot single family home exists on the property. The home will be renovated to meet building codes for a contractor’s office. The applicant will also construct a 2,000 square foot (40’ x 50’) warehouse building in the rear yard to store landscape equipment. No outside storage of equipment is proposed.

The site plan provided meets minimum development requirements for off-street parking, landscaping, and exterior materials. Seven off-street parking spaces are provided including one handicapped space in front of the office. Landscape requirements are met by preserving existing trees and adding shrubs & trees. A fence and landscape buffer will be provided along the north and south property line. The adjacent land use on the north and south of the business is single family homes. Most properties along the east side of Lafayette Parkway are zoned C-3, GC-2.  The exterior material of the warehouse building is metal panels covered with sprayed on stucco coating. The exterior wall of the office is hardi-board (lap-siding). The warehouse is about 160 feet from the Lafayette Parkway right-of-way. Most of the building will be screened by landscaping and the office.

Planning Staff recommends conditional use approval as submitted.
Mr. Dorsey reported sanitary sewer service is not presently available to this 1.41-acre parcel, which is located on the eastern side of Lafayette Parkway (U.S. Highway 431) between Morris Avenue and Hillflo Avenue.  Five paved and two gravel parking spaces are proposed on site for employees, customers, and employee vehicles.  One of the five paved spaces has been designated for use by the disabled.  The only in-place structure on the parcel is a single-family residence that will be converted into an office.  A 2,400-square foot warehouse will be constructed behind the residence.  On-site stormwater detention will be required to negate the impacts from the warehouse and the additional asphalt and gravel parking areas.  An ALDOT permit will be required to construct the commercial driveway within the U.S. Highway 431 right-of-way.

The Engineering Department recommends conditional use approval, subject to the following:

1.
The developer’s engineer shall submit a complete set of site development plans 
and storm water management calculations to the Engineering Department for 
review and approval prior to the issuance of a building permit.
Mr. Lee reported Opelika Utilities presently serves this location.
Mr. Kriel reported this location is presently served by Opelika Light and Power.
Chairman Pridgen asked if the Commission has questions for Mr. Hugh’s.
During the work session we had some concerns of the siding of the metal building.
Mr. Hilyer stated I have a problem with this spray on texture.  This is not stucco but metal siding with a spray on texture.
The idea behind the gateway corridor zone is specifically to regulate metal siding.

We need to interpret if this fits the idea of natural material or natural in appearance.
Mr. Hughes stated this material was chosen for the installation being similar to the metal siding.  If it comes down to it, “I will change the siding.”  I am putting my investment in the house.

Chairman Pridgen stated typically we require a natural material facing the major roadway.  Would it be feasible to place a different type of natural siding on the Lafayette Parkway side and use this material for the rest of the building?

Mayor Fuller asked if the building will be visible from Lafayette Parkway.
Mr. Hughes stated I don’t think so. I have extensive landscaping that I will be planting.  This building is behind the house [office] in the rear yard. 
Mr. Canon asked what would be the substitute material.

Mr. Hughes stated I think I would go with Hardi-board to match the house.

Mr. Seroyer made a motion to grant conditional use approval with staff recommendation subject to hardi-plank siding installed on the front wall (i.e., the wall facing Lafayette Parkway) of the warehouse located in the rear yard.  
Mayor Fuller seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None
7.
America’s Car-Mart, Inc, 501 Columbus Pkwy, C-3, GC-2, Automobile Sales

Mr. Ogren reported the applicant is requesting conditional use approval to open an automobile sales lot called ‘America’s Car-Mart’ on Columbus Parkway. America’s Car Mart was established in 1981 and now has 99 locations in seven states. This property was constructed for an automobile sales business in the 1980’s.  The former ‘Fuller Ford’ property is adjacent to this property.

The business will use an existing 1,800 square foot building as an office. Car-Mart has constructed three landscape islands (8’ x 15’) to enhance the property. They will also remove the chain link fence along the east and west property lines and replace it with a 3 foot high border fence. An 8’ x 10’ accessory building used for storage and a pad & sand trap will be installed in the rear yard as the designated area to wash/maintain automobiles (see revised site plan in your packet). The exterior material of the accessory building is wood.
From discussions at the Planning Commission work session the site plan has been revised. The new site plan shows three planter boxes along each side yard property line. The six planter boxes are 20 feet long, three feet wide and one foot high. A 20 foot space is between each planter box.  A continuous one foot high single rail fence will be installed along each side property line. The fence is approximately 200 feet in length. The revised site plan also shows a future 24’ X 30’ addition that will be constructed on the rear wall of the existing office. The addition will be used to store equipment and perform car detailing. A sand trap and car wash area is also shown adjacent to the addition.        
Planning Staff recommends conditional use approval as submitted.
Mr. Dorsey reported sanitary sewer service is available to this 3.19-acre parcel via an in-place 8-inch gravity main that drains through the parcel behind the metal building in a west-to-east direction.  There is an abundance of paved area on the site for customer and display vehicles.  Approximately half of the land area proposed for use, including the existing sales office building, is located within the 100-year flood zone boundary.  However, the building’s floor elevation is slightly more than one foot above the 100-year flood elevation at that stream channel location.

The Engineering Department recommends conditional use approval, subject to the following:

1.
Re-stripe and re-mark all parking spaces adjacent to the building for use by 
customers and employees.
Mr. Lee reported Opelika Utilities presently serves this location.
Mr. Kriel reported this location is presently served by Opelika Light and Power.
Ms. Cannon made a motion to grant conditional use approval with staff recommendation.

Mr. Seroyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

8.
E. Dave King, Pepperell Pkwy, C-3, GC-2, Automobile Sales

Mr. Kelley reported the applicant is requesting conditional use approval for Phase I for a Honda Dealership located on 10.6 acres containing a floor area of 45,995 square feet.  Phase II is a future retail development not under consideration at this time for conditional use review.  (See Note, p.2; “PHASE II DEVELOPMENT WILL REQUIRE CONDITIONAL USE APPROVAL BY THE CITY OF OPELIKA PLANNING COMMISSSION AT A LATER DATE.”)  The applicant is simply showing a concept for a retail area on 4.9 acres containing a floor area of 9,720 square feet.

Engineering will provide comments related to traffic movement on Dunlop between the new vehicle sales and used vehicle sales.  The four (4) curb cuts (right-in/right out) on U.S. #280 for the dealership have not yet been approved by ALDOT.

Parking spaces are shown on the plan total 557.  Required spaces for the dealership are 152 which include all vehicle related activities.

The architectural plan depicts a main floor area of 34,331 square feet and a second floor area of 11,664 feet.

The landscape plan satisfies the requirements of the Gateway Landscape Regulations.

The lighting plan meets Illuminating Engineering Society (IES) Guidelines.

Color palette options and cladding choices will be presented to the Planning Commission under consideration by Mr. King and Honda.

Recommendation- Approve the Conditional Use Permit for Phase I Only Subject to:

1. City Council re-approving a development agreement, now expired, before any building permit is issued.

2. Cladding (building materials) shall meet the 50% threshold for natural materials, with preference given to brick, glass, stucco, wood etc.

3. Signage shall meet the requirements of the Gateway Overlay District when building plans are submitted for review.

4. Planning staff will require with Planning Commission concurrence that for lighted parking areas, Honda will use a “vertical burn, super metal halide, forward projection fixture using a cut-off type housing, i.e. shoe box type housing, poles be made of metal and of a platinum color to lessen their visibility during the day, and the heights of the poles not exceed 25 feet.”  (Footnote 5; Section 7.3, Zoning Ordinance)
5. All curb cuts on U. S. Hwy 280 shall be approved by Alabama Department of Transportation.
Mr. Dorsey reported sanitary sewer service is available to the portion of the site that is east of Dunlop Drive via an in-place 8-inch gravity main within the West Thomason Drive right-of-way.  Sanitary sewer service is not presently available to the portion of the site that is west of Dunlop Drive.  Four new curb cuts are proposed along the U.S. Highway 280 right-of-way.  Each curb cut will have a raised center island to permit only right-in and right-out vehicle movements, since there is a raised median or grass median in front of the entire site.  Two new curb cuts will be constructed on West Thomason Circle for access by auto carrier trucks.  One new curb cut will be constructed on each side of Dunlop Drive.  Storm water will be detained by two on-site ponds.  The pond near West Thomason Circle will serve the eastern portion of the site, while the one near the Norfolk Southern tracks will serve the western portion.  Garbage from the eastern site will be collected via commercial carrier from a dumpster to be located near the intersection of Dunlop Drive and Linch Avenue.  There is no garbage dumpster location shown on the western site.

A portion of the auto display areas and service drives on both sides of Dunlop Drive and the southern side of Linch Avenue encroach into their existing 160-foot rights-of-way.  The City administration has verbally agreed to vacate a 40-foot right-of-way strip along both sides of these streets, which will leave a permanent 80-foot right-of-way width.  Although this right-of-way vacation has not been enacted, the site has been designed and planned with the proposed 80-foot right-of-way width.

The Engineering Department recommends conditional use approval, subject to the following:

1.
Remove the future retail portion at the far western end of the site, as this was not 
part of the conditional use approval.

2.
Add a raised median within the curb cut on the western side of Dunlop Drive to 
restrict its use to right-in and right-out traffic movements.  Its location relative to 
the U.S. 280 intersection and to the curb cut on the eastern side of Dunlop Drive 
does not lend to safe use as a full-access curb cut.

3.
The developer’s engineer shall provide a complete set of site construction plans 
and stormwater calculations to the Engineering Department for review and 
approval prior to the issuance of a building permit.

4.
The City shall vacate the two 40-foot wide right-of-way strips along Dunlop Drive 
and Linch Avenue.
Mr. Lee reported water service is accessible to this use by a water main in the right-of-way of U.S. Highway 280.
Mr. Kriel reported this location is in the Opelika Light and Power and Alabama Power service territory. An electronic copy of the plat needs to be submitted to Opelika Light and Power to determine which entity serves this use. Developer will be responsible for paying the estimated difference between overhead and underground electrical utilities.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.

Mr. Canon made a motion to grant conditional use approval with staff recommendation.

Mr. Silberman seconded the motion.
Mr. King questioned sewer line locations and discussed possible future development in connection with this development.
Chairman Pridgen stated we can not legally approve anything because we do not have any plans to review. We will be glad to have you come next month with the other development plans.  We do not have any authority to approve sewer extensions.  We can approve what we have at this point with conditions.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None
9.
Alabama Rural Ministry, 1302 First Avenue, M-1, Retail Store
Mr. Ogren reported the applicant is requesting conditional use approval to open a retail-thrift store in an M-1 zoning district on 1st Avenue. The thrift store sells second-hand products and any surplus items donated by businesses. The thrift store will help support the applicant’s ministry – Alabama Rural Ministry. (The ministry constructs or repairs homes for those in need.)

The site plan shows an existing building on Lot 164-2A. The building was constructed in the 1980s and occupies about 90% of the lot. Five off- street parking spaces exists in front of the store and ten parking spaces on the adjacent lot. The property owner added the 10 parking spaces about 5 years ago. There is no ‘green area’ for landscaping but a row of trees exists along the west wall of the building.

Planning Staff recommends conditional use approval as submitted.
Mr. Dorsey reported sanitary sewer service is available to this developed 0.84-acre parcel via an in-place 8-inch gravity main within the First Avenue right-of-way.  The parcel contains two commercial structures.  The easternmost building houses Car Quest Auto Parts, while the westernmost building is the subject of this conditional use approval.  Five paved, on-site parking spaces are provided along the front of the building, of which one is designated for exclusive use by the disabled.  Additional paved parking spaces are available via the adjacent parcel to the west.  A loading dock is also located at the front of the building.

The Engineering Department recommends conditional use approval as submitted.
Mr. Lee reported Opelika Utilities presently serves this location.
Mr. Kriel reported this location is presently served by Opelika Light and Power.
Mr. Seroyer made a motion to grant conditional use approval with staff recommendation.

Mr. Canon seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

D.
REZONING – Public Hearing

10.
City of Opelika, Wigdon Road, 2 acres, from R-1 to I-1

Mr. Kelley reported our Institutional District (I-1) is intended for governmental uses as well as major public facilities.  In January of 2011 the City of Opelika must complete and approve the necessary steps for financing this new fire station.  This rezoning satisfies the zoning process, and the subdivision for the parcel will occur in October.

Staff Recommendation:  Approval of I-1
Mr. Dorsey reported the City of Opelika is requesting a rezoning of approximately two acres of undeveloped land for the purpose of relocating Fire Station No. 3, which is currently located at the intersection of 8th Avenue and North 7th Street.  Sanitary sewer service is not presently available to the subject parcel.  Therefore, a septic tank and field lines must be installed on the parcel.  On-site storm water detention shall also be required as part of the parcel’s development.  Wigdon Road is currently unpaved from Oakbowery Road to the subject parcel, but the City intends to pave this roadway segment as part of the development of the fire station.  The fire station parcel will be located at the southwestern corner of the intersection of Wigdon Road and a proposed east-west connector road between Oakbowery Road and Lafayette Parkway.  Fire stations typically generate relatively low volumes of traffic; however, the development of this parcel with a fire station will likely generate slightly more traffic when compared with its development with a rural residential use.

Therefore, the Engineering Department has a positive recommendation for this rezoning request.
Mr. Lee reported Opelika Utilities does not presently serve this location.  This property is located in the Saugahatchee Watershed Protection Area.
Mr. Kriel reported no comment.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.

Ms. Cannon made a motion to send a positive recommendation to City Council for rezoning.
Mr. Seroyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

E.
ZONING ORDINANCE TEXT AMENDMENTS - Public Hearing

11.
Amend Section 9 Sign Regulations
Mr. Ogren reported the amendments of Section 9 Sign Regulations
(PLEASE SEE APPINDIX IN PLANNING COMMISSION MINUTE BOOK)

Mr. Dorsey reported no comment.
Mr. Lee reported no comment.
Mr. Kriel reported no comment.
Chairman Pridgen opened the public hearing.

The public gave no comments.

Chairman Pridgen closed the public hearing.
Mr. Canon stated a word needs to be added to Section 9.8 the Public Attraction Billboard section.  At City Council Mr. Gunter suggested it be Major Tourist Public Attraction Billboard.

Mr. Kelley asked will this remain on the table at City Council.
Mayor Fuller stated I predict it being on the table next Tuesday Council meeting.  Before the next meeting we may have a vote or a different proposal.

Chairman Pridgen stated we need to leave it in and make it subject to City Council decision.

Mr. Silberman made a motion to send a positive recommendation to City Council to amend the zoning ordinance with the condition of approval of the Major Tourist Attraction Section.
Mr. Seroyer seconded the motion.

Mr. Gunter stated a freestanding business sign is a big controversy.  The 30 ft height has been broken in the past.  We might need to look at this limit and revise it.
Mr. Kelley stated since I have come here we have enforced the requirements.

Chairman Pridgen noted that one of the problems was how the sign was being measured.  That has been changed with this amendment to an equitable standard.
Mr. Gunter stated in Section 9.7…. group development signs does not list a maximum height of a free standing sign.
Mr. Kelley stated it is in 7.3 matrix table.

Mr. Ogren stated we just need to move that section to the sign regulations Section 9.

Chairman Pridgen stated 7.9 no sign shall exceed 75 feet should be referenced in the sign section.
Mr. Ogren stated that 30 feet is listed as the maximum height for single lot businesses and we can use the same language for group development signs in section C and convenience store signs in section D.
Mr. Silberman made a motion to amend the original motion to include changes discussed.
Mr. Seroyer seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

F.
ANNEXATION

12.
Ted B. Thrash, et.al, Lee Road 799, 5 acres, zoning request R-1

Mr. Kelley reported the applicants are requesting both parcels be annexed into the City and zoned R-1 (Rural District).  The question of contiguous to the city limits is a mute point now with the Tumlin’s joining the annexation petition with the Thrash’s.
The Planning Staff recommends Approval for Annexation for both property owners with a zoning classification of R-1.

Mr. Dorsey reported sanitary sewer service is not available to either of these two land parcels, which have been developed with single-family residences.  The annexation of both parcels will not increase the City’s maintenance responsibilities on Lee Road 799.

The Engineering Department has a positive recommendation for this annexation request.

Mr. Lee reported water service is accessible to this annexation by a water main in the right-of-way of Andrews Road.

Mr. Kriel reported this use is outside the Opelika Light and Power service territory.

Mr. Hilyer made a motion send a positive recommendation to Annex and Zone both parcels to R-1 to City Council.
Ms. Cannon seconded the motion.
Ayes:  Cherry, Silberman, Seroyer, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention: None

G.
OTHER BUSINESS

13.
As initiated by City Council (September 7th), discuss the Joe Kindred 
rezoning at 1300 Monroe Avenue from R-3 to C-2.
Mr. Kelley reported a convenience store has existed at this location for many years.  During the city wide comprehensive rezoning in the mid 1990’s, many areas throughout the city were rezoned including this property to R-3.  The store continued operation as a legal non conforming use.  In May, 2009 the business ceased operation.  Therefore, the language of Section 8.20 Non-Conforming Uses and Non-Conforming Structures, Subsection A. Continuance of non-conforming land uses and non-conforming structures, Paragraph 5 states “Failure to obtain a business license, or closure for more than seven (7) consecutive months shall constitute discontinuance.

At this time the owner desires to lease the building for a convenience store.  This request is a clear case of “spot zoning.”

“Spot Zoning” in Barron’s Law Dictionary, Fifth Edition is defined as “a specific zoning classification for one parcel of land (or several parcels in the same area) that differs from surrounding parcels.  Such a specialized grant is generally the result of favored treatment and not the general welfare of the community and may therefore be unlawful.”  Such is the case for 1300 Monroe Avenue.

Staff Recommendation:  Deny

ON SEPTEMBER 7, 2010 THE CITY COUNCIL IN WORK SESSION RETURNED THIS REZONING PETITION TO THE PLANNING COMMISSION FOR FURTHER REVIEW.  THE DISCUSSION AT THE WORK SESSION CENTERED ON THE QUESTION OF ‘SPOT ZONING; AND THE CITY COUNCIL REQUESTS THE COMMISSION TO ELABORATE ON THEIR UNANIMOUS DECISION TO FORWARD A POSITIVE RECOMMENDATION TO THE CITY COUNCIL.
Black’s Law Dictionary Ninth Edition 2009 pg 1758

spot zoning. Zoning of a particular piece of land without regard for the zoning of the larger area surrounding the land. [Cases: Zoning and Planning 35,162.]

“To the popular mind, spot zoning means the improper permission to use an ‘island’ of land for a more intensive use than permitted on adjacent properties. The popular definition needs several qualifications…. The set of facts usually involves an ‘island’ of more intensive use that surrounding property….Usually the ‘island’ is small….Furthermore, the term is not properly applied to development permission that comes about by variance or special exception.  Rather, the term refers to a legislative act, such as a rezoning, or to situation in which the ‘island’ is created by the original ordinance.” Donald G. Hagman & Julian Conrad Juergenmyer, Urban Planning and Land Development Control Law §5.4, at 136 (2d ed. 1986).
Mr. Dorsey reported no comment.
Mr. Lee reported no comment.
Mr. Kriel reported this use is outside the Opelika Light and Power service territory.
Letter from Ira Silberman to Mayor Gary Fuller 09/24/10

Proposed Text Amendment to the Zoning Ordinance

Gary:

After listening to the discussion on “spot zoning” at last week’s planning meeting I wonder if a review of the Ordinance related to a business closing would not be more appropriate and a quicker fix to our problem.

I have not read the Ordinance but, from what I heard it seems that the ordinance that restricts the reopening of a business is based solely on an arbitrary time line established from the date of closure. I did not hear any reference – or justification - as to the type of business, owner effort, or community need or support regarding the time frame.

I would think such a limited statement in the construction of this Ordinance would allow for immediate review without affecting what might be an unwritten advantage to the seven month limit. With that in mind, perhaps Guy could determine if the law allows for something similar to the following addition to the Ordinance be considered ASAP.

WERE IT CAN BE DEMONSTRATED AND VERIFIED THAT:

1. THERE HAS BEEN A CONTINUING EFFORT TO REOPEN A PREVIOUSLY EXISTING BUSINESS, WHETHER UNDER NEW MANAGEMENT, OWNERSHIP OR OTHERWISE.

2. THERE IS SUBSTANTIAL, LOCAL AREA CITIZEN SUPPORT.
3. IT IS IN THE BEST INTEREST OF THE GREATER MAJORITY OF THE LOCAL CITIZENS.

4. NO PHYSICAL CHANGES TO THE PROPERTY HAVE OCCURRED TO JUSTIFY REZONING.

5. THE REOPENED BUSINESS WILL COMPLY WITH ALL CURRENT REQUIRED BUILDING CODES.

THEN, THE CITY COUNCIL MAY, AT ITS DISCRETION, EXTEND THE TIME LIMITS OF THIS ORDINANCE FOR A PERIOD OF UP TO ____ MONTHS FROM THE DATE THE ESTABLISHMENT LAST CLOSED. THIS REVISION SHALL APPLY TO ALL FUTURE OR CURRENT BUSINESSES UNDER FORMAL CONSIDERATION BY AN AGENT, COUNCIL OR COMMISSION OF THE CITY.

This provides both justification and limits for such consideration to:

· Only the previous type business (Limitation for consideration)

· Effort to reopen (Owner interest)

· Citizen support and need (Community benefit)

· Meets current building code (Safety & Appearance)

Ira

9/24/10
Cc: Keith Pridgen

Mr. Kelley stated from a staff and legal perspective, if we have to look at rezoning a single piece of property like this, the case would be a completely different land use as commercial instead of residential.  The first thing we could do is amend the land use plan in the Comprehensive Plan 2020.  As a Commission think about that intersection of Montgomery and Monroe as a small commercial node.  If we do that we would have a better legal basis, including the information at the Planning Commission public hearing, and what was presented during citizen communication at city council.  We would have justification and be able to stand on legal ground.  We could bring this report back to you in October along with the Land Use Plan change and send then simultaneously to City Council.
Mayor Fuller asked where the 7 month requirement came from.

Mr. Gunter stated about a decade ago it was a recommendation from Planning Commission to have that changes and originally if was a 12 month period.  In my opinion 7 months is to short of a time.  For example we have had a lot of restaurant fires; it takes a long time to settle with an insurance company.  I have rarely seen a business settle with the insurance carrier and come back and rebuild in 7 months.  In my opinion it should be longer.
Mr. Kelley stated based on insurance, natural disasters, and even the economy I could see where we could consider a time frame between 6-18 months.
Mr. Gunter stated I agree with Mr. Kelley spot zoning is illegal.
The three criteria that are looked at by the courts in rezoning are:

1. Size of parcel.
2. What does the Comprehensive Plan say?

3. What is the impact of the rezoning on the adjoining properties?

The other suggestion is an amendment to the text of the zoning ordinance.
Mayor Fuller stated I think the sentiment of the Planning Commission and the City Council is to help Ms. Ramsey get the store open to serve the folks in the neighborhood.  So what would be the quickest way to see that happen?

Chairman Pridgen stated abandonment is defined here by when the electricity is disconnected for more than 7 months.

Mr. Kelley stated with out electricity clearly the business is non-operational.

Chairman Pridgen stated we could bring all three items through the text, land use plan and zoning map amendments would give grounds for City Council to consider.
Mr. Kelley stated yes we can bring all this through next month.

Chairman Pridgen stated we are trying to do everything we can to get you back open and most of us are in favor of it happening but we must have a legal way to do it.
Mr. Gunter stated we can not stop you from turning on the power but none of this has been approved by City Council and may or may not be.
With no further business on the agenda, Chairman Pridgen adjourned the meeting at 4:20 p.m.
___________________________________________Keith Pridgen, Chairman
__________________________________________Martin D. Ogren, Secretary
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