
June 24, 2008
The City of Opelika Planning Commission held its regular monthly meeting June 24, 2008 in the Planning Commission Chambers, located at the Public Works Facility, 700 Fox Trail.  Certified letters were mailed to all adjacent property owners for related issues.

MEMBERS PRESENT:
Lewis Cherry, Jerry Posey, William Whatley, Jesse 




Seroyer Jr., H.J. Sadler, William Lazenby, Lucinda 




Cannon, Keith Pridgen

MEMBERS ABSENT:
Mayor Fuller,
STAFF PRESENT:

Gerald Kelley, Planning Director





Martin Ogren, Assistant Planning Director





Walter Dorsey, City Engineer





Brian Kriel, Opelika Light & Power





Guy Gunter, City Attorney

CALL TO ORDER:  Chairman Sadler called the meeting to order at 3:03 p.m.

Chairman Sadler asked if there are any changes or corrections to the May 27, 2008 minutes of the Planning Commission meeting.
Mr. Pridgen made a motion to accept the May 27, 2008 minutes as written.
Mr. Seroyer seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon
Nays:  None
Abstention:  None
The motion to accept the May 27, 2008 Planning Commission minutes as written passed.
A.
PLATS (preliminary and preliminary & final) – Public Hearing
1.
McKemie Corners Subdivision, 10 lots, Lee Road 266, Thomas Miller, 
preliminary & final approval
Mr. Ogren reported the applicant is requesting preliminary and final plat approval for a 10 lot subdivision on Lee Road 266 located in the Planning Jurisdiction.  The purpose of the subdivision is to sell lots along Lee Road 268 and plan for a future subdivision on Parcel A (21.6 acres).  Subdivision plats in the Planning Jurisdiction must meet the R-2 zoning standards – minimum 15,000 square foot lot, 100 foot lot width and 35 foot front yard setback.  Most of the lots are half an acre (21,780 square foot). (Lee County may require larger lot sizes if the Health Department determines that a larger lot size is required to meet septic tank requirements.) Lot 7 and Lot 8 needs to be combined. Planning Staff discussed this with surveyor and the lots will be combined before the plat is signed for recording.
Planning Staff recommends preliminary and final plat approval.

Mr. Dorsey reported sanitary sewer service is not currently available to any of the 10 lots in this residential subdivision, which is located outside the Opelika corporate limits at the intersection of Lee Roads 266 and 268.  Lots 8 and 9 contain existing residences, and an existing accessory structure on an adjacent parcel encroaches across the western portion of the Lot 8 property boundary.  A 30-foot wide power easement extends through Parcel A and Lot 6 and parallel to Lee Road 266.  No public works improvements are required.
The Engineering Department recommends preliminary and final plat approval, subject to the following:
1.
Indicate the availability of potable water and sanitary sewer service on the plat.
Mr. Dorsey reported for the Opelika Utilities Board this subdivision is in the Lee-Chambers Water Authority Service Area.
Mr. Brian Kriel reported this is in the Alabama Power Company service territory.
Chairman Sadler opened the public hearing.

No comments where given from the audience.

Chairman Sadler closed the public hearing.

Mr. Posey made a motion to grant preliminary and final approval with staff recommendation.

Dr. Whatley seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None

Mr. Pridgen noted the applicant will need to submit a final plat with Lot 7 and 8 combined.
The motion to grant preliminary and final approval with staff recommendation passed.

Chairman Sadler noted that item three (3) of the agenda has been withdrawn and will be submitted next month.

2.
Village at Waterford, Phase II, Al Hwy 169, Village at Highland Hills LLC,  
preliminary approval
Mr. Ogren reported the applicant is requesting preliminary plat approval for a 26 lot subdivision located on Crawford Road (AL Hwy. 169).  The property was rezoned PUD in June 2005; a 54 lot subdivision for Phase One of this development was approved in January 2007.
Single family homes (garden or patio homes) will be constructed on the 26 lots.  The Village at Waterford PUD was approved for a minimum lot width of 50 feet and a minimum lot size of 5,500 square feet. Most of the 26 lots are 50 feet wide and the lots range from 5,500 square feet to 9,793 square feet.  Lot 71 (8,094 square feet) is reserved for a park area.  The building set backs are 25 feet front, 20 feet rear and 5 feet side yard setbacks.  Planning Staff recommends these building setback distances (i.e., 25, 20, and 5) stated on various lots throughout the plat.  (This recommendation will assist in staff’s review of setback requirements when building permits are requested.)
Planning Staff recommends preliminary and final plat approval subject to the following:
1.
A floor plan needs to be reviewed by the Building Inspection Department before 
a building permit is issued due to the restrictive building code requirements for 
a structure built 5 feet from a property line.

2.
A site grading plan with pad elevations, swales and finished floor elevations 
must be submitted to the Building Inspection office before a building permit is 
issued.

3.
Minimum building setback lines stated on various lots.
4.
A landscape plan for each single family home needs to be approved before a 
building permit is issued.

Mr. Dorsey reported sanitary sewer service is available to all 25 lots in this residential subdivision phase via an in-place gravity main within the Brittany Lane right-of-way.  Storm water from this phase will be managed by an in-place pond that was constructed as part of the Phase One development.  A center left turn lane on Crawford Road (Alabama Highway 169) was also constructed in Phase One.

The Engineering Department recommends preliminary plat approval, subject to the following:
1.
The developer shall provide and install all traffic and street name signs within 
Phase One of this subdivision, as required in Sections 4.5.2 and 4.5.3.

2.
The developer’s engineer shall provide plans for all public works improvements, 
including a detailed site grading plan for each developed lot in the subdivision.
Mr. Dorsey reported for the Opelika Utilities, water service is accessible to this subdivision from Brittany Lane.
Mr. Brian Kriel reported this is in the Opelika Light and Power Service Territory.  All conduits will have to be properly installed for the entire phase of this subdivision before any meters will be connected.
Chairman Sadler opened the public hearing.

Mrs. Groggins an adjacent property owner came forward and complained that people from this subdivision now have access to her land.  She requested that someone install a gate to block the hunting and ‘party’ traffic off her land.  She stated she had complained to the police and they did not do anything about this.
Chairman Sadler and the Planning Commission advised Mrs. Groggins to contact the Police Department, City Administrator or the Game Warden.

Chairman Sadler closed the public hearing.

Mr. Pridgen made a motion to grant preliminary approval with staff recommendation.

Mr. Posey seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to grant preliminary approval with staff recommendation passed.

B.
CONDITIONAL USE
3.
Carson Jackson, 200 2nd Avenue, C-2, outdoor display of rock products 
*WITHDRAWN*
4.
Purpose Baptist Church, 3211 Waverly Parkway, R-4, new church 
sanctuary
Mr. Ogren reported the applicant is requesting conditional use approval to build a new church sanctuary at 3211 Waverly Parkway.  Purpose Baptist church exists at this location.  The church is growing and a new sanctuary is needed.  The new sanctuary will be built adjacent to the existing fellowship hall, classrooms, and sanctuary building. The new sanctuary is about 7,200 square feet (The existing sanctuary is 3,150 square feet).  At maximum capacity the new sanctuary will hold 235 people.
The site plan shows 64 additional parking spaces will be provided.  The total number of off-street parking spaces is 98.  The minimum parking spaces required is 59 parking spaces (One parking space per four seats in the sanctuary at maximum capacity).  The landscape plan provided meets the minimum landscape requirements.  However, the landscape plan needs to show the type, size and location of trees, shrubs, and ground cover to be planted.
Planning Staff recommends conditional use approval subject to a more detailed landscape plan provided before a building permit is issued.
Mr. Dorsey reported the in-place church facility is presently being served by a permitted septic tank.  The nearest accessible sanitary sewer connection points are gravity mains on the northern side of Waverly Parkway in the Pinecrest Subdivision and on Veterans Parkway near the greenhouse buildings.  The in-place curb cut on Waverly Parkway will continue to be the lone access to the site.  Sixty-two new paved, on-site parking spaces will be constructed.  Storm water will be managed by a new detention pond to be constructed between the new parking lot and the Norfolk Southern railroad tracks.

The Engineering Department recommends conditional use approval, subject to the following:
1.
The review and approval of a complete set of engineered site plan drawings 
and storm water calculations.
Mr. Dorsey reported Opelika Utilities presently serves this use.
Mr. Brian Kriel reported this church is presently served by Alabama Power Company
Mr. Pridgen made a motion to grant conditional use approval with staff recommendation.

Mr. Posey seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to grant conditional use approval with staff recommendation passed.

5.
Environmental & Recycling Solutions, 1902 Market Street, M-1, GC-2, 
Environmental services
Mr. Ogren reported the applicant is requesting conditional use approval for an environmental services business in an M-1, GC-2 zoning district.  The Market Street location serves as an office, warehouse/storage space, and transportation hub for the business.  The business consists of three employees, one truck and two 18-wheel trailers.  Basically, the environmental business assists companies with their non-hazardous materials.  Most of the environmental services of extracting of non-hazardous materials will be performed on the customer’s site (i.e., the manufactures site such as Mando, Bentler).  The business cleans/vacuums containers, tanks or pits (example: paint spray pit) that collect non-hazardous material as absorbents, oils, or coolants.  The materials are consolidated and shipped to a facility for recycling or the material is deposited in a land-fill.  The two 18 wheeler trailers are used for shipping the non-hazardous materials that can be recycled.  The company may also submit environmental reports on remediation of site soil and groundwater contaminated then the withdrawal and proper disposal of those contaminants.

The site plan submitted shows an existing building, parking lot, and landscaping from previous businesses located on the site.  The business is located on a 1.4 acre parcel; the building is about 5,880 square feet; six parking spaces are shown.  There are at least 22 significant trees on site that are six inches or more in diameter.  The trees equal 330 points; the site requires 148 points.  Along the rear property line on Lafayette Parkway existing trees serve as a buffer.  However, there are open areas along the rear property line.  Planning Staff recommends a row of Leyland cypress or similar evergreen tree be planted along the open areas of the rear property line.  Staff also recommends a fence be installed around the dumpster at an adequate height to hide the dumpster.

Planning Staff recommends approval subject to the recommendations above.
Mr. Dorsey reported sanitary sewer service is available to the site via an in-place gravity main within the Market Street right-of-way.  The site was most recently used by a sewing contractor, and contains an in-place building, paved truck and employee parking, and a security fence.  No new site improvements are proposed.  Although the site has frontage on both Market Street and Lafayette Parkway (U.S. 431), the two in-place curb cuts on Market Street will continue to serve as the lone access points.

The Engineering Department recommends conditional use approval as submitted.

Mr. Dorsey reported for the Utilities Board water service is accessible to this use by a water main in the right-of-way of Market Street.
Mr. Brian Kriel reported this is in the Opelika Light and Power Service territory.
Ms. Cannon made a motion to grant conditional use approval with staff recommendations including as a requirement a row of Leland cypress as a landscape buffer.

Mr. Cherry seconded the motion.
Mr. Posey asked Chairman Sadler that if 18 wheelers are involved with the business and with 18 wheel logging trucks currently using the streets for the logging business nearby then would we not be increasing traffic and more congestion on Lafayette Pkwy.

Mr. Ogren stated that the company has only two 18 wheel trailers parked on the property and no 18 wheel tractor stays on the property. When a trailer is full of non-hazardous materials then a truck/tractor is called to the site to haul off the materials. The use of 18 wheel traitors tailors entering & exiting the site is minimal.  
Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to grant conditional use approval with staff recommendations including as a requirement a row of Leland cypress as a landscape buffer passed.
6.
Frank Jackson, 2311 Center Hills Drive, C-2, GC-1, Storage building
Mr. Kelley reported the applicant is requesting conditional use approval to build a single story storage building to house Mr. Jackson’s personal race car. The proposed building will be located towards the rear of the lot, so as to minimize impact to adjacent properties. In addition, a fence exists along the eastern property line.

STAFF DISCUSSION:  The applicant proposes to construct a 50’ X 50’ (2500 sq. ft.) building for storage on the same lot approximately 30 feet from the current facility.  The use of the building will be storage for the business, Performance Auto, and parking of Mr. Jackson’s personal race car.  This building will eliminate the need to park the race car in an enclosed car carrier in the parking lot on site.

Planning Staff recommends approval of the conditional use permit subject to complete coverage of the western side of the building which faces Center Hills Drive with stucco to match the existing frontage of Performance Auto.

Mr. Dorsey reported sanitary sewer service is available to the site via an in-place gravity main within the Center Hills Drive right-of-way.  The addition of the storage building will have a minimal impact upon the overall amount of storm water runoff from the site; therefore, no on-site detention will be required.

The Engineering Department recommends conditional use approval as submitted.
Mr. Dorsey reported Opelika Utilities presently serves this use.
Mr. Brian Kriel reported this is in the Alabama Power Company service territory.
Mr. Pridgen stated his concerns about the repair of the race car related to sound or storage of the race car.  Those vehicles are very loud and this is near a day care and in a business park.

A representative for the applicant stated that this building is strictly for storage of the race car and parts from his business.  This building will eliminate the storage of the race car in the parking lot on a trailer.

Dr. Lazenby made a motion to grant conditional use approval with staff recommendations.

Mr. Seroyer seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to grant conditional use approval with staff recommendations passed.
7.
Nancy Willingham, 13 Samford Avenue, C-3, GC-2, Allow bar/grill to open 
until 2:00 AM

Mr. Ogren reported the applicant is requesting conditional use approval to allow her restaurant and bar to remain open until 2:00 AM.  The Planning Commission approved conditional use requests for this business at the June 22, 2004 and August 23, 2005 meetings.  The following are the conditions for those approvals:
1. The owner shall submit monthly alcohol (beer, wine & liquor) and food sales 
report to the revenue department to ensure that alcohol sales do not exceed 
50 percent of the gross receipts.

2. All encroachments on the public right-of-way shall be removed (i.e. asphalt, 
signage, etc.).  After the asphalt is removed from the public right-of-way, it 
should be replaced with sod or some other Staff approved material.

3.
The establishment shall close by 10:00 p.m. local time.

4.
All off-street parking standards and all other City standards shall be complied 
with.

5. On premise noise generated from inside or outside the establishment should 
not be noticeably audible beyond the property lines of the establishment.
Basically, the conditions above were required in order to minimize any adverse effect the restaurant-bar may have on the adjacent property owners especially the adjoining residential neighborhood. (A single family neighborhood adjoins the restaurant-bar property along the rear lot line and about ¼ mile east of the restaurant-bar on Samford Avenue the Housing Authority built a 76 unit apartment complex for the elderly.)  At various times in the past a bar has operated at this location. When this location was primarily a bar, at times the bar had excessive activities that resulted in negative outcomes experienced by adjacent property owners and public safety. At the June 22, 2004 and August 23, 2005 meetings the Planning Commission believed it was in the best interest of the City for the use to primarily be a restaurant/grill, but to allow the restaurant to serve alcoholic beverages. Also, the condition to close at 10:00 PM was required because it is a typical time when restaurants that serve alcohol close.
The applicant desires to offer dancing for customers at the restaurant/grill. The applicant proposes that a business that serves food, alcohol, and offers dancing to adult customers typically stays open past 10:00 PM.  (The site plan submitted shows additional parking spaces if the applicant is adding dancing in the restaurant. The site meets minimum off-street parking requirements with the additional parking spaces.)
Planning Staff recommends the business follow the original conditions (see conditions listed above, numbers 1 thru 5) as approved by the Planning Commission at the June 22, 2004 and August 23, 2005 meetings.

The following is the August 23, 2005 Planning Commission minutes:

Wayne Ray, 13 Samford Avenue, C3, GC-2, restaurant request to serve liquor.

Mr. Ogren reported that the applicant desires to add liquor sales to his restaurant business at 13 Samford Avenue. At the June 2004 meeting, the Planning Commission granted conditional use approval for the applicant to sell beer and wine in the restaurant with the condition that alcohol sales would not exceed 50% of the gross sales. Mike Moore in the Revenue Department said that each month since the restaurant opened alcohol sales has not exceeded 50% of gross sales. Another condition for approval is that the restaurant must close at 10:00 PM. 

In the past, the 13 Samford Avenue property was a bar for about 25 years (Charlie’s Fundrinkery for 10 years & Wayne’s for 15 years). Then, in 2002 the property opened as a pet store. In June 2004 the pet store closed and the property owner was granted conditional use approval for a restaurant/bar subject to conditions.  Planning staff asked the Police Department about any complaints from adjacent property owners because of the restaurant/bar or any other problems associated with the restaurant/bar since opening in July 2004. The Police Department reported no incidents on file from citizens or neighbors complaining about restaurant activities. (Two incidents did occur at the restaurant/bar, but the incidence did not involve complaints against the restaurant/bar. The incidents were classified “theft miscellaneous”. Basically, this means something was stolen from the property that belonged to the property owner or a customer).   

He said, an important criteria reviewed for a conditional use request is determining whether or not the proposed use at the proposed location will result in a substantial and undue adverse effect on adjacent properties, the character of the neighborhood or parking, etc.  At the June 2004 meeting, Planning Staff expressed concern about the effect a restaurant/bar may have on the adjacent residential neighborhood. Behind the restaurant/bar is a residential neighborhood. The homes face Dover Street, Jeter Avenue, Plum Avenue, etc.  Also, about ¼ mile east of the restaurant/bar on Samford Avenue the Housing Authority began leasing apartment space to elderly households at a new 76 unit apartment complex. 

In order to minimize any negative effects that the sale of liquor may cause on the adjacent properties, Planning Staff recommends the following conditions be placed on the proposed use if liquor sales are approved:

1. The owner shall submit monthly alcohol (beer, wine & liquor) and food sales report to the revenue department to 
ensure that alcohol sales do not exceed 50% of the gross receipts.

2. The establishment shall close by 10:00 p.m. local time. 

3. On premise noise generated from inside or outside the establishment should not be noticeably audible beyond the 
property lines of the establishment.

4. The petitioner shall submit proof of compliance with the Opelika Zoning Ordinance Section 8.17 5. Conditional uses which states that “In the event a permit for conditional use is approved or approved subject to conditions, the applicant shall in writing within fifteen (15) days following such decision, acknowledge such approval and unconditionally accept and agree to any conditions imposed on the approval.  The City Planner shall then take action to process the application on the zoning certificate for the development to which the conditional use permit applies.  In the event such permit is not approved or is approved subject to conditions, that are not acceptable to the applicant, the applicant may, within the aforesaid time period, either appeal such decision to Circuit Court or abandon the application at the expiration of this fifteen (15) day period.”

Mr. Thomas, Engineering, had no report.
Mr. Lee, Utilities Board, had no report.
Mr. Posey reported that Opelika Light & Power presently provides electrical service to this restaurant.
Chairman Sadler stated that Mr. Ray is here today requesting a change in the conditional use approval.  He stated that the Planning Commission cannot grant a liquor license; so therefore, Mr. Ray will have to go before City Council and the ABC Board for that.  He wanted to clarify that the Planning Commission would not be granting him a license, only changing the conditional use upon approval, and then the City Council and the ABC Board should issue him a liquor license then he will be in compliance as far as his conditional use approval is concerned. 

Chairman Sadler asked for a motion.

Mr. Pridgen made a motion to deny the conditional use request to sell liquor.

Chairman Sadler asked for a second motion.

Mr. Seroyer asked if the operation time didn’t change, he said that he realizes that the Planning Commission doesn’t have the control to say one way or another that he can get license, because anytime you look at the conditional use in modifying the changes, whose to say that Mr. Ray won’t come back and try to modify them again to something different.

Chairman Sadler said that at each interval, should any changes take place other than what is on this list of conditions, he would have to come back and ask for those conditions to be waived or varied.  He stated that there is an outline of conditions for which he can operate for this business within the guidelines of our conditional use approval.

Dr. Whatley said the Commissioners cannot not grant him a license to do this, but stated that all this board is doing is passing it on to the City Council, he asked, is that correct?

 Chairman Sadler stated that this board has the charge of maintaining conditional use approval, and this would be his first step in pursuit of process of getting a liquor license.  He said that virtually, nothing will change between his hours of operation, or his food sale reporting, and from what he could see,
Mr. Ray is running a clean operation.  He said that this request is up to the board to decide whether it will go to the City Council or not.  He said Mr. Ray would have to maintain his same hours of operation, which there is a limit on his closing time, and he doesn’t feel that adding liquor would not hurt that much considering the type of crowd he has.
Mr. Pridgen stated that he wants to clarify why he would recommend a denial. Basically a year ago, this proposal was put up and the board adamantly said for cleaning up the neighborhood the board would reject the discussion of alcohol. The commissioners wanted to clean the neighborhood up because it’s a school district, and the restaurant/bar is right on a major thoroughfare in Opelika and then less than a year later, Mr. Ray comes back to ask for a change to go forward with liquor sales.  He said that he’s afraid we (city) may be setting a precedence that we’ll let him have beer and then liquor, and then he’ll want an extension of the time of operation.  He said that before the board made it very clear that he when he opened his establishment that the commissioners gave him the original charter that this would not be allowed.
Chairman Sadler stated that things and times change.

Chairman Sadler again asked for a second motion.

Mayor asked if there could be more discussion.

Chairman Sadler said yes.

Mayor Fuller stated that he understands that Mr. Ray has been in business a year, with no problems, such as fights or disturbance, and it really doesn’t matter what he sells as far as variety, that it’s his opinion that liquor is liquor; whether it’s beer or wine or whiskey, etc., alcohol is alcohol.  He said there is really no difference. He just can’t see how the board can tell him which variety to sell if the City Council approves for him to sell liquor, because there is no difference in him selling beer or liquor.
Chairman Sadler stated that as Opelika keeps progressing we are going to be having to face these situations more and more with lounges and cocktail bars, and these types of businesses.  This goes along with the growth and the prosperity of which the city is enjoying, and whether the board decides on approving this one; just be aware that there will be more conditional use requests for night life activities.
Mr. Pridgen stated that he doesn’t have a problem with that type of activity, but his concern is with the location of this business.

Mr. Van Nieuwenhuise called for question.
Mr. Wood shared his opinion to state that Mr. Ray has done what he said he would do and has had no problem, and agrees that alcohol is alcohol and he should be allowed to sell liquor if he chooses to.

Chairman Sadler asked for a second motion.


Mr. Seroyer seconded the motion.

Chairman Sadler asked for a vote for the denial.

Ayes: Seroyer, Pridgen 

Nays:  Lazenby, Wood, Van Nieuwenhuise, Cherry, Fuller, Whatley

The motion to deny the conditional use request to sell liquor was denied.
Chairman Sadler asked for another motion.
Mayor Fuller made a motion to grant the conditional use approval with staff recommendations.

Mr. Van Nieuwenhuise seconded the motion. 

Ayes:  Fuller, Van Nieuwenhuise, Wood, Cherry, Whatley, Lazenby 

Nays:  Seroyer, Pridgen

The motion to grant the conditional use approval request with staff recommendations for issuance of a liquor license passed.
Mr. Dorsey reported sanitary sewer service is available to the site via an in-place gravity main within the Samford Avenue right-of-way.  The site contains 22 existing, paved parking spaces.

The Engineering Department has traffic safety concerns regarding any business that serves alcoholic beverages until 2:00 a.m.  There is a strong likelihood that a significant portion of its customers will be intoxicated as they depart the business.  This increases risks for both the customers and for the other drivers trying to share the road.  We believe the current closing time of 10:00 p.m. is less conducive to intoxicated driving, which will reduce the traffic safety risk.  Therefore, we recommend the current operating hours remain in effect.
Mr. Dorsey reported Opelika Utilities presently serves this use.
Mr. Brian Kriel reported this business is currently served by Opelika Light and Power.
Chairman Sadler asked if the attorney representing Mrs. Willingham if he would like to address the Commission.

Mr. Dee Walker, attorney from Montgomery Alabama, introduced himself to the Commission.  Mrs. Willingham has asked that I speak and say a few words on her behalf.  To address the first issue with engineering regarding the safety issue of persons driving intoxicated. I think it might be presumptuous for anyone of us here today could say we support drinking and driving.  We assume that when someone is given a drivers license in the state of Alabama they are going to behave responsibly.  However, we can not legislate a business owner to mandate the general population behave in a responsible manner.

There are many bars and restaurants in the Opelika and Lee County area that stay open until after midnight and one and two o’ clock.  We all have concerns that someone may become intoxicated and get on the highway.  We want to make sure that does not happen.  However, we can not single out Mrs. Willingham, because we have these other bars and restaurants operating, we would be saying no to Ms. Willingham because we think your customers are going to become more intoxicated.  I don’t know that this is a rational argument.

Mrs. Willingham has made a large investment in that property.  I understand there where some problems at this location some 10 years ago.  I don’t know that a government is necessarily in a position to hold someone’s feet to the fire for the sins of the past.  Based on the size of this location I don’t know if you could put enough people in there to make a lot of noise.  You have mechanisms in place already such as fire codes, occupancy regulation, noise regulations and ordinances to control the noise. As far as the adjacent residents, she has obtained over 200 signatures from neighbors in support of her.  It’s not as if she is trying to go in here drop a disc ball and put 400 people in there and raise cane until 2 in the morning.  She is just trying to run a business.  Certainly she is willing to meet every condition that has been in place.  I was curious if these conditions that where placed on the prior business owner are deeded with the property.
Chairman Sadler stated no, the conditions were not added to the deed based on the owner but because the accessibility of the restaurant/bar to the adjacent residential neighborhood. 
Mr. Walker stated that he would argue that there are comparable businesses in downtown Opelika with homes and churches nearby.  I don’t know that they have been a problem and if there is a problem, I am sure the authorities will deal with it.

What I would ask instead of punishing Mrs. Willingham for what is yet to take place under her guidance and ownership of this business lets be open minded enough to give her the opportunity to operate her business and see what she can do managing her business.  Ten years ago a business as this proposal may not have worked in Opelika, but today the ‘climate’ in Opelika is different now. The attitude toward drinking and driving are certainly much different now than ten years ago.
Chairman Sadler asked Mr. Walker if the petition he had was from the adjoining neighborhood.

Mr. Dee Walker stated that there are some 22 homes I think on that street or in the transitioning neighborhood.  Also there is a buffer that is adjacent to the residential area between the business and homes. The buffer is substantial and it is heavy brush and tree line to the point that if you are on one side you can not see what is in the other side of the property line.  I don’t know if that is a compelling argument. I say compelling argument, because a buffer like this is what you need to be supportive of the proposed business.  Mrs. Willingham would like an opportunity to be supportive of the community and be a good corporate citizen.  What I would ask is that the Commission give her six months, and then come back and revisit the issues and/or if there is a long list of problems then we need to address.  I am asking the Commission for some direction.

Mr. Guy Gunter said the law in Alabama and also the law in Opelika state that restaurants bars and lounges can stay open until two o’clock a.m.  For the Planning Commission to hold a restriction on this one lounge that is different from all others in the City of Opelika the Planning Commission would have to articulate the reason or basis for singling this one out.  For example, Grand National, Downtown, and Tiger Town restaurants can stay open until two o’clock.  I think that the Planning Commission could be on a better basis if it upholds some other mechanisms to control the noise.  Something like we did out at Cock of the Walk where we required double doors, different kind of acoustics, to minimize the noise.  I don’t think that we could say that we are endangering someone, because someone might leave this location intoxicated and cause a traffic accident.  I do not think that that is a rational basis the Planning Commission could uphold.  I know there have been problems there.  I have heard citizens talk about the loud noise and boisterous behavior at that location under former management.  There has been a problem at this location.
Chairman Sadler stated maybe the conditional use was implied on the business owner at that time.

Mr. Seroyer stated basically that is what happened.  I have had a chance to speak with Mrs. Willingham and Mr. Walker.  I think that I have to agree with Mr. Gunter, but I also have an understanding because I use to live in that community.  I know before she took ownership it was a nuisance to the neighborhood, a distraction for the area and a disservice to the elderly people in the area.  I feel that to have a bar in that area to allow dancing until two o’clock in the morning really puts a burden on the community.  I have no doubt that Mrs. Willingham is a fine citizen and has intention to do the right thing.  I do not want to punish her for the sins of the past, and I am not trying to.  I do know while living in that area in the past it was a nuisance for us and it was a constant battle between the owner of the building and the police to try and get them to do the right thing.  What you have to understand is that if the business gets to be a problem again it could be a disservice again to the neighborhood if you do not have public safety in place.  Basically, you have elderly people in that area that have no where else to go.  I would be doing a disservice to them to say that I agree for a bar to stay open until 2 o’clock in the morning.
Mr. Walker stated I do not know that her particular restaurant or bar would be a burden on the community.  About the elderly issue, I understand that several of them come in and eat lunch.  I think this group of elderly live about four blocks away.  I just don’t foresee that as being a problem associated here.  The real issue here is that you allow all these other entities to stay open.  How do we articulate, how do we get beyond the abstract concept of, that it is just not right to have the restaurant/bar open beyond10:00 PM.

Chairman Sadler asked how many of the people that signed to petition live directly in the proximity of this business.
Mr. Dee Walker stated we have 17 signatures from homeowners. That is, the homeowners that where at home and that she could get in contact with all signed the petition.  That is roughly a third.  Some of those residences are vacant and that may represent a larger portion of the population.
Chairman Sadler asked: you are asking for a six month trial basis correct?  With the 50/50 rule taken up by the liquor licenses.
Mr. Walker stated we are okay with the 50/50 rule. I understand that she can comply with all the other conditions.

Chairman Sadler thanked Mr. Walker for addressing the Commission.  First, we need to find out if the noise will be a problem. If necessary we will have to noise survey [test].  I do not have a problem with the six months trial period.  I do have a problem with the previous owner not telling Mrs. Willingham what she was facing.  At this time we will call for a motion and a vote.

Mr. Posey asked Mr. Walker what kind of experience Mrs. Willingham has operating a business like this and how does she propose to control the crowd if they get noisy?

Mrs. Willingham stated she had 25 year experience bartending and managing bars for the United States Army.  I know how to control the noise and I can ask the DJ to turn it down.  I have asked the neighbors that if there are any problems to give us a call and let me know.  We are going to put an age limit of 25 years and older to enter the bar. We will not allow loitering in the parking lot.
Mr. Posey asked how would you handle a big guy that got really unruly, what would you do.  Would you have someone to take care of that or call the police?

Mrs. Willingham stated I will have security that will be hired from Tuskegee, and they have received training from the Opelika Police Department and they will be bonded.

Mr. Cherry stated as far as six months goes we would have to assume that there are no problems right off. Also, problems that may occur are not only on the business property but also problems may expand to the streets or nearby properties dealing with public drunkenness. This should be a matter of record with the Fire Department and Police Department deals with public drunkenness.  Any of these problems or grievances that occur is going to have to be looked at by the Commission in six months.

Chairman Sadler stated yes, we would have to have a public safety report.

Mr. Cherry stated I am not opposed to that, but just as a matter of record you need to know what all is involved with any complaints/grievances that arise.  I don’t know what they could be but if it gets to fire arms that could be pretty serious.
Mr. Walker stated that when someone leaves a bar at any location in Opelika they use the surrounding streets to go somewhere.
Mr. Cherry stated I think that you are going to find in this particular area she is going to have some walk in traffic.  They are going to come and visit the bar and go home walking, which may or may not be a problem, but those are the type complaint/ grievances that are going to come before us in the future.

Chairman Sadler stated we can not legislate someone’s morality.

Mr. Cherry stated: the point I am trying to make is the Police Department is going to make that determination on the basis of what is occurring at the present time when a  complaint/ grievances occurs without any place of business operating [or open at the time].
Chairman Sadler stated the public safety history will defiantly have to be a part of our review in six months.

Mr. Pridgen stated I want to emphasize one of the main reasons for the concern absolutely and only because of the south adjoining property is an R-4 (High Density Residential) Zone.  If this property where located as you mentioned in Downtown Opelika in a commercial zone, or on Tiger Town or of that nature we really would have very little ground here.  This is zoned directly touching a residential area and that is where we have to have our concern.  We just have to make sure that everything is clear and clarified to protect the residents in that area.

Mr. Walker stated these are the residents that Mrs. Willingham has spoke to and she has approached them and said if there is a problem we will fix it we want to work with you.

Chairman Sadler stated I know what is over there and if she can help be a better neighbor than the ones that are there I think we should give her a shot.

Mr. Seroyer stated I do not have a problem with it.  I do know that Wayne broke the law.  If a complaint comes, I can assure you that it will be different than when he was there.  In all fairness to Mrs. Willingham I think Mr. Ray should have been open with you about the problems that occurred when he was there.  Your experience and ability will afford you the opportunity to run a good place, but know what you are working with.
Mr. Walker stated all I will ask is that any complaint be dealt with in a reasonable manner as anyone else’s would be.

Chairman Sadler stated we are here to decide if Mrs. Willingham is going to be able to operate her facility as she requested.  I think we should vote it up or down.
Dr. Lazenby made a motion to grant temporary conditional use through January 27, 2009 allowing this business to operate until two (2) a.m. at which time this will be reevaluated by the Planning Commission.
Mr. Pridgen seconded the motion.

Ayes:  Cherry, Posey, Whatley, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention: Seroyer
The motion to grant temporary conditional use through January of 2009 allowing this business to operate until two (2) a.m. at which time this will be reevaluated by the Planning Commission passed.

C.
REZONING - Public Hearing
8.
Goodwyn Mills & Cawood, 3500 block of Robert Trent Jones Trail, from 

R-3 to PUD and amend master plan for property adjacent to the Marriot
Mr. Kelley reported Retirement Services of Alabama (RSA) is requesting two changes at National Village:
1.
Rezone from R-3 to PUD approximately fifty-eight (58) acres which has been 
acquired except for one (1) lot shown as Village Eight on the Master Plan.
2.
Amend the existing PUD for Village 6 where the Marriott Conference Center is 
located.

The 58 acre Village Eight request to rezone from R-3 to PUD will provide a mix of housing types, the exact number yet to be determined.  However, the gross density is indicated at 2.02 units per acre.  A maximum of 125 residential units will be constructed in this village.  The market will dictate the type of residential unit at a future date.

A more significant change is anticipated for Village Six.  In this case, the PUD is undergoing major expansion in the conference center vicinity, and the request is to amend the PUD to include these proposed changes.  Among the changes include a town center (office, retail, restaurant(s), and wellness center) and a mixture of residential types with an overall gross density of 3.03 units per acre.
Planning Staff recommends approval of PUD rezoning for Village Eight and amending the existing PUD for Village Six.

Mr. Dorsey reported except for the Marriott/Conference Center, sanitary sewer service is not presently available in the vicinity of this multi-use development; however, the developer’s engineer is designing a network of gravity mains, lift stations, and force mains that will serve the site.  All sewer flow will drain to the in-place sewer lines that extend around the northern and western sides of Saugahatchee Lake en route to the Westside Treatment Plant.

The engineer has also designed three new lakes to be constructed at strategic locations within the National Village development.  Each of the lakes will also serve as retention basins to collect the storm water and to reduce the post-development runoff rate to its pre-development rate.  One of the three proposed lakes will be constructed in the northeast quadrant of this phase.

The lone vehicular access to the Center will be the eastern half of Robert Trent Jones Trail.  The Center’s high development density and multiple uses will create a significant traffic generator in an area with limited road access.  The recent construction of the National Village Parkway to Oakbowery Road and installation of a traffic signal at the U.S. 280/Grand National Parkway intersection, however, will help to disperse the traffic in multiple directions and alleviate congestion at U.S. 280.  Several roundabouts are proposed at major intersections to calm traffic and improve driver and pedestrian safety.  The Engineering Department is unsure at this time about which roads within the development will become publicly-maintained and which will be private drives.

The Engineering Department has a positive recommendation for this PUD amendment.
Mr. Dorsey reported Opelika Utilities has worked closely with RSA on this project from its inception.  National Village will be a model watershed development if it is constructed and maintained as proposed.  It is very critical that all stormwater be managed properly prior to entering Saugahatchee Lake.  The Utilities Board is in favor of reduced paving widths as this allows for more pervious surfaces and reduces the amount of overall stormwater that must be managed.  Clustering of homes with large areas of common green space is ideal for a watershed development.  The clustering allows for better stormwater management by concentrating the runoff and reducing the complexity of the drainage control system.  RSA noted in their submittal that some estate lots may not be served by sanitary sewer.  These lots will have to be a minimum of three acres.  The three acres cannot be used in the two lots per acre calculation for those lots served by sanitary sewer.  The housing densities must be strictly adhered to as the development progresses.  The Utilities Board feels that this project meets the watershed protection requirements and we look forward to working with RSA as the project progresses.
Mr. Brian Kriel reported this area is served by Opelika Light and Power, Alabama Power Company and Tallapoosa River Electric Cooperative.
Chairman Sadler opened the public hearing.

No comments where given from the audience.

Chairman Sadler closed the public hearing.

Mr. Posey made a motion to send a positive recommendation to the Opelika City Council for this rezoning request.

Mr. Cherry seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to send a positive recommendation to the Opelika City Council for this rezoning request passed.

9.
Lisa Ditchkoff, 614 North Railroad Avenue (former Coca-Cola building), 
from C-2 to C-1 *WITHDRAWN*
D.
AMENDMENTS TO ZONING ORDINANCE - Public Hearing
10.
Section 7.3 Use Categories – Amend matrix table from Not Allowed (N) to 
Conditional use (C) for Funeral Homes in an R-4 zoning district
Mr. Kelley reported D.10: AMENDMENT TO ZONING ORDINANCE-Public Hearing

Amend Section 7.3 SPECIFIFC DISTRICT REGULATIONS, Subsection C. USE CATEGORITES (Matrix Table), USES, ‘Funeral Home”; to permit the use in an R-4 (Medium Density Residential District) District with Conditional (C) Use.
Mr. Dorsey reported no comment.
Mr. Dorsey reported for the Utilities Board no comment.
Mr. Brian Kriel reported no comment.
Chairman Sadler opened the public hearing.

No comments where given from the audience.

Chairman Sadler closed the public hearing.

Mr. Pridgen made a motion to send a positive recommendation to the City Council for the amendment.
Mr. Posey seconded the motion.

Ayes:  Cherry, Posey, Whatley, Seroyer, Sadler, Lazenby, Pridgen, Cannon

Nays:  None
Abstention:  None
The motion to send a positive recommendation to the City Council for the amendment passed.
With no further business on the agenda, Chairman Sadler adjourned the meeting at 3:57 p.m.

___________________________________________H.J. Sadler, Chairman
__________________________________________Martin D. Ogren, Secretary
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