


February 22, 2011
The City of Opelika Planning Commission held its regular monthly meeting February 22, 2011 in the Planning Commission Chambers, located at the Public Works Facility, 700 Fox Trail.  Certified letters were mailed to all adjacent property owners for related issues.

MEMBERS PRESENT:
Lewis Cherry, Alfred Cook, Ira Silberman, Gary Fuller, Keith 




Pridgen, David Canon, Lucinda Cannon, Michael Hilyer
MEMBERS ABSENT:
Jesse Seroyer, Jr.
STAFF PRESENT:

Gerald Kelley, Planning Director





Martin Ogren, Assistant Planning Director




Brian Kriel, Opelika Light & Power




Guy Gunter, City Attorney




Rachel Dennis, Planning and Zoning Technician

CALL TO ORDER:  Chairman Pridgen called the meeting to order at 3:00 p.m.
 I.
Elect Officers to Planning Commission (Chairman, Vice Chairman)
Mr. Gunter called for nominations for Chairman.
Mr. Cook made a motion to nominate Keith Pridgen as Chairman.
Mr. Hilyer seconded the motion.
Mr. Cook made a motion to close the nominations.
Mr. Silberman seconded.
Mr. Gunter called for vote of all those in favor of closing the nominations.

Ayes:  Cherry, Cook, Silberman, Fuller, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None

Mr. Gunter called for a vote for Mr. Keith Pridgen as Chairman.
Ayes:  Cherry, Cook, Silberman, Fuller, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None

Mr. Gunter called for nominations for Vice-Chairman.
Ms. Cannon made a motion to nominate Lewis Cherry as Vice-Chairman.

Mayor Fuller seconded the motion.

Ms. Cannon moved the nominations be closed.

Mr. Cook seconded.

Mr. Gunter called for a vote for closing nominations for Vice-Chairman.
Ayes:  Cook, Silberman, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None

Mr. Gunter called for a vote for Mr. Lewis Cherry as Vice-Chairman.
Ayes:  Cook, Silberman, Fuller, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None
 II.
Approval of January 25, 2011 Minutes

Chairman Pridgen asked for any changes or corrections to the January 25, 2011, minutes of the Planning Commission Meeting.

Mr. Canon made a motion to accept the January 25, 2011 minutes or Planning Commission as written.

Mr. Silberman seconded the motion.

Ayes:  Cook, Silberman, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention:  Cherry
The motion to accept the January 25, 2011 minutes of Planning Commission as written passed.
A.
PLATS (preliminary and preliminary & final) – Public Hearing

1.
Nelson Hilyer Subdivision, Resubdivision of Parcel 1, 2 lots, 7675 Lee Road 
146, preliminary and final approval
Mr. Kelley reported the applicant is requesting preliminary and final approval for a 2 lot subdivision located in the planning jurisdiction.  A residence is located on Parcel 2 (previously platted) with direct access via a paved blacktop driveway from Lee Road 145.  Parcel 1B is agricultural land and livestock grazing with a pond on 61 acres.  An existing gas line easement on the southwest portion of Parcel 1B and a 100 year floodplain boundary on the northwest portion of Parcel 1B will not negatively impact this rural subdivision.

Parcel 1A is the newly created lot of 1.9 acres subdivided from Parcel 1B.  The parcel contains a single family residence and four accessory buildings for agricultural purposes etc.  One building splits the northern property line will be removed.

Planning Department recommends preliminary and final plat approval subject to removing the accessory building straddling the northern property line of Parcel 1A.
Mr. Ogren reported for Engineering Department, sanitary sewer service is not available to either of the two parcels in this subdivision, which is located outside the Opelika corporate limits on Lee Road 146.  Both parcels have been developed with permanent residences and accessory structures.  One of these structures will be removed, as the new property boundary will pass through it.  Parcel 1B also contains a man-made pond.  Portions of Parcel 1B along its western and northern boundaries are located within the 100-year flood zone boundary.  A natural gas pipeline within a 35-foot wide utility easement extends through Parcel 1B in a northwest-to-southeast direction.

The Engineering Department recommends preliminary and final plat approval as submitted.
Mr. Kriel reported for Opelika Utilities, this subdivision is in the Beauregard Water Authority’s Service Area.
Mr. Kriel reported this subdivision is outside the Opelika Light and Power service territory.
Chairman Pridgen opened the public hearing.

Mr. Bill Dozier 7675 Lee Road 146, we talked about the easement.  We prefer not to go that route.

Chairman Pridgen stated if the pond swells you would still have access legally to the main road.

Chairman Pridgen closed the public hearing.

Ms. Cannon made a motion to grant preliminary and final plat approval with staff recommendation.

Mr. Cook seconded the motion.

Ayes:  Cherry, Cook, Silberman, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None
B.
CONDITIONAL USE APPROVAL

2.
Shaw M. Jones, 1806 Marvyn Parkway, C-3, GC-2, Church
Mr. Ogren reported the applicant is requesting conditional use approval for a new church in an existing building at 1806 Marvyn Parkway.  In 1998 the site plan layout and building was designed and constructed for a retail store (formerly Elizabeth’s Place). Church services are held during traditional hours – Sunday AM & PM and at times Wednesday PM. The church will not operate a day care or school.

The site plan submitted meets requirements concerning landscaping and maximum ISR (Impervious Surface Area). Parking requirements for a church is “1 parking space per four seats at maximum capacity [in sanctuary]”. The existing building is 5,000 square feet but there is only 21 parking spaces (see site plan). Therefore, the existing parking lot will meet off-street parking requirements for a church with a sanctuary that holds up to 84 people (21 x 4 = 84). An architect will determine an appropriate maximum size for a sanctuary for 84 people. The applicant will construct a petition wall according to the architect’s size for the sanctuary. The sanctuary size will equal the number of existing parking spaces and meet the minimum off-street parking requirements. The church has about 75 members. The church representative and applicant understand that if attendance exceeds 84 people then the church will need to relocate. The church has verbal permission from the adjacent property owner (Young Oil Company) to allow the church to park on his property. However, in the future the company may expand and the parking may not be allowed.

Planning Department recommends conditional use approval subject to the sanctuary constructed to a size to hold a maximum of 84 people as determined by an architect
Mr. Kelley reported for Engineering Department, Sanitary sewer service is available to this 0.84-acre parcel via a gravity main located at the southwestern corner of the parcel.  The parcel has been developed with an existing metal building that was previously used for commercial purposes.  21 paved, on-site parking spaces are provided, of which two have been designated for use by the disabled.  Public street access to Marvyn Parkway is gained via an in-place curb cut that is shared with the adjacent convenience store to the south.

The Engineering Department recommends conditional use approval, subject to the following:

1.
Per the Zoning Ordinance, the number of required on-site parking spaces shall 
be set by the seating capacity of the worship center.  The developer shall provide 
additional on-site, paved parking spaces at a rate of one (1) space per four (4) 
seats in the worship center if the seating capacity exceeds 84 people.
Mr. Kriel reported for Opelika Utilities, we presently serve this location.
Mr. Kriel reported Opelika Light and Power presently serves this use.
Mr. Kriel reported for Public Safety, the Opelika Fire Department will require Architectural Drawings to be submitted to the Fire Prevention Bureau for plan review to determine the occupancy of the structure and to ensure that the structure’s use meets the minimum Fire Code.

Mayor Fuller made a motion to grant conditional use approval for one year with staff recommendations.
Mr. Canon seconded the motion.

Ayes:  Cherry, Cook, Silberman, Pridgen, Canon, Cannon, Hilyer

Nays:  None

Abstention:  None
C.
 ZONING ORDINANCE TEXT AMENDMENT– Public Hearing

3a.
Amend Section 9, Sign Regulations as initiated by City Council (January 4): 
Add Section 9.8.1, Major Public Tourist Attraction Billboard; 

3b.
Amend Section 9.2 Prohibited and Illegal Signs concerning ‘Wind Signs’
Mr. Kelley reported a Planning Commission public hearing (see agenda item #3) will be held for the following amendments to Section 9 Sign Regulations of the Zoning Ordinance.  The amendments were also emailed to Guy Gunter.

Amend the following concerning Wind Signs: 

Section 9.2 – Prohibited and Illegal Signs

Signs, commonly referred to as wind signs, consisting of one (1) or more flags, pennants, ribbons, spinners, streamers, or other objects or material fastened in such a manner for the intent to move about by the pressure of the wind shall be prohibited in the GC-1 (Gateway Corridor Overlay) zoning district. These signs may be used as a temporary sign in the GC-1 zoning district subject to requirements stated in Section 9.3 Exempt Signs, paragraphs O and Q.

Add the following definition and Section:

I.  DEFINITIONS (Section 9)

Sign, Major Public Tourist Attraction Billboard. A freestanding outdoor advertising sign installed either on public property or leased private property by or at the direction of the municipal governing body that serves to identify and direct vehicular traffic to a major public tourist attraction.

II. REGULATIONS

Section 9.8-Billboards and Portable Signs

C.  This section does not apply to a major public tourist attraction billboard installed either on public property or leased private property by or at the direction of the municipal governing body. No such sign shall cover or interfere with traffic controls signs or existing public utilities or public facilities. Applications for major public tourist attraction billboards shall be submitted to the Planning Commission for review. Upon submission, a review of the location, size, design, construction material, landscaping, content, height, and compatibility with surrounding land uses shall be conducted by the Planning Commission to determine whether the proposed sign would have a detrimental impact on neighboring properties; excluding conversion of standard copy to either a Light Emitting Diode (LED) or Digital Ink Technology.  Findings shall be made by the Planning Commission and the Planning Commission shall make a report to City Council. No major public tourist attraction billboard shall be erected either on public property or leased private property without the approval of the City Council.  The City Council, in its absolute discretion, may approve, deny or approve with conditions any application for a major public tourist attraction billboard.

RECOMMENDATION:  Based upon Mr. Gunter’s attached opinion, response from the Planning Advisory Service of the American Planning Association (APA), contact with Tracy Roberts, attorney for the Alabama Municipal League, and e-mails from Randal Morrison, an attorney in San Diego with expertise in municipal signage; I have concluded that the attached proposed amendment if passed by the City Council could not successfully withstand a legal challenge.

The first sentence in the opening paragraph from the APA pretty much sums up the thinking of the other parties mentioned in the above paragraph:  “We haven’t heard of any examples of municipally owned billboards on private land in communities where the sign code would prohibit a similar sign for any other owner or lessee.”

Although I know the proposed amendment is weak; if litigation from the advertising industry commenced; such an amendment would significantly undermine our current Gateway Corridor Signage Regulations, and leave the entire signage section of the zoning ordinance vulnerable to litigation.

I know this position does not favor the intention of RSA for better identification of Grand National and the intersection of U.S. #280 with a billboard.  However, our sign ordinance regulations allow in the Gateway Corridor the flexibility needed for RSA to provide identification/directional signage to compliment the significance and aesthetics of Grand National without a billboard presence.  PLANNING STAFF RECOMMENDS DENIAL.

______________________________________________________________________
The following is Planning Staff’s report from the January 25th Planning Commission meeting: 
MAJOR TOURIST ATTRACTION BILLBOARD

The city administration, city attorney and planning staff are still researching and reviewing options to our proposed sign ordinance to accommodate a billboard at the intersection of U.S. #280 and Grand National Parkway.  The City Council preferred another choice rather than locating signage in public right of way as originally proposed. 

A contact has been made with the legal staff at the Alabama Municipal League to assist with this issue.
______________________________________________________________________

MEMO FROM GUY GUNTER, City Attorney

I have reviewed the proposed amendment to Section 9.8 of the Zoning Ordinance. The existing Ordinance prohibits new billboard construction. The amendment is intended to allow the advertising of “major tourist attraction”. In this instance, it is proposed that a billboard will be constructed on private property adjacent to U.S. Highway 280 N. for the express purpose of advertising the Grand National Golf Course and Marriott Hotel.
The most successful tactic of the billboard industry is to challenge a local billboard ordinance on the grounds that it attempts to regulate content or message. As the American Planning Association points out, courts have generally frowned on any ordinances that draw distinctions based on the message of the sign. If a challenge is filed, the outdoor advertising industry will undoubtedly claim that Opelika’s ordinance is content-based. Opponents will contend that Opelika’s ordinance permits at least one commercial hotel and one fee-based golf course to display a message on a billboard while competing hotels and fee-based golf courses are prohibited from advertising on billboards in Opelika. They will argue that distinction makes the ordinance unconstitutional and illegal. Opelika may have a hard time justifying a content-based ordinance in court.
The conventional approach is to regulate the billboard structure and not the content. The regulation of outdoor advertising structures falls under the authority of the general regulatory powers of municipalities. Typically, municipal sign ordinances regulate the height, size, lighting, placement and spacing of billboards.
In my opinion, the City should not attempt to regulate billboards based on the content or message of the billboard. If the City is going to allow new billboards, it should designate the areas where such billboards will be permitted, such as areas adjacent to the interstate and other primary highways. The ordinance should, of course, regulate the height, size, placement and spacing of new billboards.

I trust this information will be of some benefit. If you have any questions, please don’t hesitate to call me.

Guy Gunter
______________________________________________________________________
Mayor Fuller stated I appreciate the hard work to address this challenging sign issue, Dr. Bronner felt strongly that a billboard type sign was necessary to provide improved directions to the Marriott and Grand National Golf Course.  I did call Mr. Buckalew and let him know that we would not be able to have a billboard. We are working with an architect the make the entrance from Hwy 280 more welcoming and a possible monument sign in the median.
Mayor Fuller made a motion to deny the amendment of the (3a.) addition of Section 9.8.1, Major Public Tourist Attraction Billboard to the Zoning Ordinance.
Mr. Cook seconded the motion.
Ayes:  Cherry, Cook, Silberman, Pridgen, Canon, Cannon, Hilyer
Nays:  None
Abstention:  None
3b.
Amend Section 9.2 Prohibited and Illegal Signs concerning ‘Wind Signs’
The following is Planning Staff’s report from the January 25th Planning Commission meeting: 

Councilmember Motley received several calls concerning “wind signs” would be illegal for a new business and their opposition to such an amendment.

The sign subcommittee believed and the Planning Commission concurred that “wind signs”, defined in the proposed ordinance as; “a wind device usually made of a lightweight plastic, fabric, or other material which may or may not contain a message of any kind, usually square or triangular in shape, attached to a single cord, and called pennants or flags.  Other types of “wind signs” are known as streamers, stringers, or ribbons”:  detracted from the overall appearance of our transportation corridors into Opelika, particularly in Gateway Corridor 1. & 2.

One option the Commission might consider if the sentiment among the members is to be more flexible would be to allow “wind signs”, but not to exceed a certain height but not allow “wind signs” in Gateway 1.

Mr. Ogren reported the current regulation has pennants and streamers as a temporary sign.  A business can use that as a temporary sign for 14 days twice a year with 6 months lapse. The temporary sign permits have been in the ordinance since 1991.  Before 1991 the City had a few sign regulations.  We can give more attention to  enforce temporary sign violations or we propose amendments to allow businesses to have temporary signs with a shorter lapse of time between temporary sign advertisements.  
Mayor Fuller asked if businesses are abusing the temporary sign regulations now.

Mr. Kelley stated yes regularly.  I have been remiss about this language and seeing the violations occur.  We do not have the man power to enforce it.  We have enough problems keeping signs out of the right-of-way not counting banners, wrapped tires, balloons and pennants.
Mr. Canon asked has anyone talked to any of the automobile dealers and reminded them that we have an ordinance in place that we have not enforced.  I would guess that they are not even aware of this.
Mr. Kelley stated most of the concern is when businesses erect temporary signs and/or  park their ‘for sale’ vehicles on the right-of-way.  We have enforced banner cases but we do not make a daily or weekly habit to enforce these violations.
Chairman Pridgen asked do we discuss this more or take this back to the sign subcommittee.

Mr. Canon suggested talking to the businesses that would use these tools.

Chairman Pridgen stated I know the City of Auburn does not allow this type of signage even down to a flag on the antenna.  We would like to issue a temporary sign permit for a temporary purpose and length of time.
The Planning Commission discussed: who uses temporary signage, how often and how to enforce compliance with current or new regulations.

Mayor Fuller motioned to table this item for review by the sign subcommittee.
Mr. Hilyer seconded the motion.

Ayes:  Cherry, Cook, Silberman, Pridgen, Canon, Cannon, Hilyer

Nays:  None
Abstention:  None
D.
OTHER BUSINESS
4.
Nancy Willingham, 13 Samford Avenue, C-3, GC-2, Review temporary 
conditional use permit for bar (Tabled at January 25th PC meeting) 
Mr. Ogren reported at the February 2009 meeting, the Planning Commission granted conditional use approval until December 2010 to monitor activities at the bar & grill concerning noise. At the January 26, 2010 meeting the Planning Commission granted temporary conditional use approval until the January 25, 2011 meeting. The purpose of the temporary approvals is to determine if there is excessive number of police reports from adjacent residential property owners complaining about bar activities and to see if there is excessive burden on public safety. Planning staff discussed the bar’s activities with Captain Harrelson of the Police Department. He said that he reviews all incident reports in the City and he does not recall an incident at this location or complaints from neighbors about noise in the past year.

This agenda item was tabled at the January 25th Planning Commission meeting so the applicant can install No Parking signs in the parking lot. The applicant was contacted and she said that the No Parking signs would be installed before the February 22nd regular meeting.  Based on the Police and Fire Department reports it appears the owner of the bar has managed the business in a responsible manner. If the No Parking signs are installed Staff does not believe it is necessary to continue temporary conditional use approvals. Staff recommends conditional use approval.
Mr. Kelley reported for Engineering, in its report for the January 26, 2010 Planning Commission meeting, the Engineering Department recommended an extension of the conditional use approval for this business, subject to the owner’s installation of signage and the enforcement of a ‘No Parking’ area in front of the building and adjacent to the Samford Avenue right-of-way.  The Planning Commission approved a one-year extension of the temporary conditional use, subject to these recommendations, and the applicant assured the Planning Commission that the signs would be installed and enforced.  Two new ‘No Parking’ signs were recently installed as required.

Therefore, the Engineering Department recommends an extension of the temporary conditional use approval.

Mr. Kriel reported for Opelika Utilities no report.

Mr. Kriel reported no report.

Mayor Fuller made a motion to grant conditional use approval.
Mr. Cook seconded the motion.
Chairman Pridgen stated I would like to commend Ms. Willingham for changing the face of the building and neighborhood.  Mr. McBurney commented that they have had very little reports.  This business is a good neighbor.  I think Mr. Seroyer had conflicts and has positive reviews also.

Mayor Fuller stated she takes care of the business and does a good job.

Ayes:  Cherry, Cook, Silberman, Pridgen, Canon, Cannon, Hilyer
Nays:  None
Abstention:  None
5. 
Greg Mims, 3300 Pepperell Pkwy, C-3, GC-2, Review temporary conditional 
use permit for a recycling collection business (Tabled at January 25th PC 
meeting)
Mr. Ogren reported the recycling center was granted temporary conditional use approval at the February 2007 meeting with conditions that the use would be reviewed in January 2008. Following the January 2008 approval the recycling center was reviewed and approved again in September 2008 and December 2008. In January 2008 the applicant had plans to relocate the recycling center at the Veggies-To-Go restaurant on Pepperell Parkway but the relocation never occurred. At the January 26, 2010 meeting, the Planning Commission granted temporary approval for another year.

The primary reason for the temporary conditional use approvals was to determine if activities of a recycling business located in the Gateway Corridor zoning district could maintain an orderly appearance. At Planning Commission meetings Staff recommended that the property be kept in appearance as shown on the site plan as submitted by the applicant in February 2007 (See site plan attached). That is, pallets, card board, flat bed trailers, etc. should not be stored on the parking lot but all recycling activities and storage must be out of view behind the fenced area. A 45 foot box trailer shown on the site plan is allowed and used for storage of recycling material. The January 2011 photographs provided by Staff shows recycling materials and storage behind the fence as recommended. A small flat bed trailer with metal racks is stored at the end of the parking lot.

This agenda item was tabled at the January 25th Planning Commission meeting so the applicant can remove a flat bed trailer and remove any other items stored on the parking lot. The flat bed trailer is removed and no other items are stored on the parking lot (see photo attached). As discussed in previous meetings, planning staff recommends that the recycling business be kept in appearance as shown on the applicant’s site plan. Planning staff believes there has been more consistency in maintaining an acceptable appearance. Staff believes it is not necessary to continue temporary conditional use approvals for the recycling business although planning staff will continue to monitor the business. If the appearance becomes unsightly then code enforcement will address the applicant about the violation. Staff recommends conditional use approval.

Mr. Kelley reported for Engineering, no report.

Mr. Kriel reported for Opelika Utilities no report.

Mr. Kriel reported no report.

Mr. Kelley stated in comparison with Ms. Willingham’s place we have had a slower track record in terms of compliance with the recycling center. When you have a Gateway we need to be cautious of a use like a recycling center being kept clean, proper, and ingress and egress.  As things can happen quickly, I would rather us continue to monitor for another year.  Mr. Ogren and I did not have a chance to discuss this.  Based on our discussion at Work Session, each year we have renewed this and each year there have been issues to correct.  We are better this year that we have been in pervious years.

Chairman Pridgen clarified staff is recommending a one year conditional use approval.
Mr. Hilyer made a motion to recommend a one year conditional use approval with staff recommendations.
Mr. Canon seconded the motion.
Chairman Pridgen stated typically we approve a temporary conditional use approval expecting improvement every year.  This business has come three times for conditional use approval.  All three occurrences we have had to ask for corrections again.  I think we are doing the right thing to continue to monitor this.
Ayes:  Cook, Seroyer, Canon, Silberman, Pridgen, Cannon, Hilyer
Nays:  None
Abstention:  None

Mayor Fuller reported an update for the Fire Station Location project.
We had a group of citizens that have appeared regarding the Fire Station location.

We ordered geotech done on MeadWestVaco property; we do not have the final report yet.  The preliminary report we have is not very positive for this site.  The other site suggested that the Utilities Board owns is the highest point of ground being held for a future storage tank.  As soon as we have that final report we will get that out to you.  As you all know any site is a workable site if you have enough money to make it workable. Although that would not be practical or a good use of tax payers dollars.

Chairman Pridgen asked why the corner site on Wigdon Road where the dumpsters are located is not a possible location.

Mayor Fuller stated the lay of the land, three property owners, and a drop off area.
Mr. Silberman stated I agree that we have given the other sites a fair look with extra funds being spent.  I think we should move on.

Mayor Fuller stated we have spent about six thousand dollars on reviewing the other site.

Mayor Fuller stated Mr. Seroyer wrote a letter resigning his position from the Planning Commission to take another position.  Jesse Seroyer has done an excellent job.  He recently was reappointed.  I have not had a chance to review applicants and appoint another member to serve his term.
With no further business on the agenda, Chairman Pridgen adjourned the meeting at 3:45 p.m.

___________________________________________Keith Pridgen, Chairman
__________________________________________ Rachel C. Dennis, Secretary
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